
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Virginia Law Review 

Published Monthly, During the Academic Year, by University of Virginia Law Students 
Subscription Price, $2.50 per Annum - 35c per Number 

Editorial Board. 

G. B. Vest, President. T. J. Michie, Jr., 

R. C. Coleman, Note Editor. Parsons Newman, 

Claudius Terrell, Decisions Editor. E. M. Preston, 

A. V. Bryan, Book Review Editor. T. L. Preston, 
W. J. Bergstrom, F. D. G. Ribble, 

B. F. Black, M. A. Silver, 
R. Y. Button, R. C. Smith, 

J. S. Chapman, Jr., M. T. Spicer, Jr., 

W. F. Cox, Jr., D. N. Sutton, 

F. B. Fite, A. W. H. Taylor, 
R. B. Gaither, J. M. H. Willis. 

S. M. Kootz, Ellsworth Wiltshire, 

M. H. Lavenstein, S. D. Wolfe. 

G. R. Martin, 

J. B. Rixey, Business Manager. 
S. L. Devier, Ass't Business Mgr. R. E. Shands, Adjunct Business Mgr. 



Remedy for Unlawful Expulsion of Members of Trade 
Unions. — The growing activity of trade unions in American indus- 
try has resulted not only in Federal and State statutes regulating 
the functions and practices of labor unions, 1 but in a well-defined 
body of judicial legislation concerning their private internal ac- 
tivities and the relation of the union members to the governing 
body. 

For the latter purpose the courts have regarded labor unions as 
voluntary or unincorporated societies. 2 The members of the 
union are governed by their own constitution and by-laws and 
enforce their own rules. These rules the courts will abide by, un- 
less they are grossly unjust, against public policy, immoral or 
contrary to the law of the land. 3 The decisions of the tribunals 
or governing boards of an association as determined by its con- 
stitution or by-laws, being <7w<wi-judicial, will not be interfered 
with by the courts except when the civil, pecuniary or property 
rights of members are involved. 4 But the functions of labor 

1 6 Va. Law Rev. 47, and authorities there cited. 

2 Otto v. Journeyman Tailors', etc., Union, 75 Cal. 308, 7 Am. St. 
Rep. 156. 

8 Swaine v. Miller, 72 Mo. App. 446. See note to Austin v. Searing 
(N. Y.), 69 Am. Dec. 665, 672. 

* State v. Odd Fellows' Grand Lodge, 8 Mo. App. 148, 154. The ju- 
risdiction of a court of equity over a labor union or voluntary associa- 
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unions are such that mere membership constitutes such a prop- 
erty right as to enable one to appeal to a court of equity when 
his membership is illegally denied. 5 The general attitude of the 
courts toward the governance of labor unions is expressed thus 
by a New York decision : 6 

"* * * the rule in regard to voluntary associations of this 
character is that the constitution and by-laws are the sole rule 
that governs the relations between the association and its 
members, and that the courts cannot redress any action of the 
association in expelling or punishing a member, when such 
action has been taken in accordance with the express provi- 
sions of the constitution and by-laws." 

In a recent New York case 7 a court of equity reversed the ac- 
tion of a trade union association and restored to membership the 
plaintiffs, who were expelled without notice, trial or opportunity 
to defend themselves. Although there be no provision on the 
subject in the constitution or by-laws, or even if they provide for 
summary action, a member of a labor union cannot be fined, sus- 
pended or expelled summarily, but he must be given reasonable 
notice and opportunity to be heard and his trial conducted in good 
faith; otherwise the fine, suspension or expulsion will be illegal 
and the union will be liable in damages. 8 

In all disciplinary proceedings against a member a court of eq- 
uity will enforce strict adherence to the provisions of the by-laws 
and constitution of the union. Thus, where a by-law, providing 
that the trial of a member should be held before the executive 
board of the association, reserved to the association the power to 
pronounce judgment, a judgment rendered by the executive board 
given authority to act by a resolution of the association was set 
aside by the courts. 9 Also, the manner of giving notice to a 
member in expulsion proceedings must be in strict accordance 
with the provision in the union constitution. 10 Of course, differ- 
ences and irregularities in procedure may be waived. 11 

The great weight of authority supports the proposition that 
where the constitution and by-laws are not illegal and the union 
itself is lawful, the decision of the governing officials of a labor 

tion is founded upon protection of the right of property of its mem- 
bers. It is exercised not because of the fact of membership aloi>e, 
but because the interest of an aggrieved member, pecuniary or other- 
wise, is involved. An exhaustive note on this point may be found in 
7 Am. St. Rep. 160. 

' Fuerst v. Musical, etc., Union, 95 N. Y. Supp. 155. 

• Austin v. Dutcher, 67 N. Y. Supp. 819, 821. 

' Gilmore v. Palmer, 179 N. Y. Supp. 1. 

' Cotton Jammers', etc., Ass'n v. Taylor, 23 Tex. Civ. App. 367, 50 
S. W. 553; People v. Musical, etc., Union, 118 N. Y. 101, 23 N. E. 129. 

' People v. Independent Dock Builders, 149 N. Y. Supp. 771. 

" Weiss v. Musical, etc., Union, 189 Pa. St. 446, 69 Am. St. Rep. 820. 

u See Washington Beneficial Society v. Bacher, 20 Pa. St. 425. 
Sperry's Appeal, 116 Pa. St. 391, 9 Atl. 478. 
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union in a disciplinary proceeding, being gMOJi-judicial, will be 
considered conclusive and the court will inspect the proceedings 
only to see whether the accused has had "fair notice and oppor- 
tunity to be heard, and, if so, it will not go into the facts, to the 
end that it may substitute its judgment for that of the organ- 
ization." 12 Of the merits of the case, whether ground for the fine, 
suspension or expulsion of the accused exist, the association or 
union is usually the sole judge. However, when there are no 
rules of disciplinary procedure, the courts will interfere to see 
that the proceedings were honest and reasonable, and will also in- 
quire whether grounds for punishing or disqualifying a member 
exist. In Weiss v. Musical, etc., Union, 13 where there was no 
provision for expulsion of a member in the charter of the union, 
the court said that this power could be exercised "when the mem- 
ber has been guilty of some infamous offense, or has done some 
act tending to the destruction of the society." It was held in this 
case that the circulation of literature criticizing the management 
of the union and urging a meeting of the members for discussing 
matters of union policy did not constitute ground for expulsion. 

A few courts, on the other hand, have inquired not only into 
the regularity and fairness of the disciplinary proceedings, but 
also into the sufficiency of the grounds for expulsion, thus leav- 
ing room for the substitution of the judgment of the court for 
that of the union. 14 Thus it has been held that gaining admis- 
sion to an association by fraudulent methods was ground for ex- 
pulsion. 15 But most of the cases are hostile to this doctrine. 

A radical tendency toward interfering in the private internal 
affairs and management of labor unions is shown in Hamilton v. 
Rouse, 16 where the court undertook to interpret and enforce by- 
laws of a union, which were violated by the union officials, result- 
ing in injury to one of its members. The court discusses the facts 
of the case and reaches a decision without mentioning the prin- 
ciples underlying its policy or canons of judgment. No authori- 
ties, either of decided cases or of law-writers, are cited in the 
opinion. In view, however, of the public nature and importance 
of labor unions, such a liberal attitude on the part of the courts is 
probably justified. The nearest approach to a definition of this 
policy is given by an Illinois court, 17 which, bearing in mind the 
lack of equity jurisdiction over disputes between members of la- 
bor unions generally, said, "in extreme cases of unfairness and 
gross injustice inflicted upon a member, a court of equity will take 

12 Gilmore v. Palmer, supra; People v. Independent Dock Builders, 
supra; Froelich v. Musicians, etc., Association, 93 Mo. App. 383. 

" Supra. 

" See Schouten v. Alpine, 137 K. Y. Supp. 380. which was overruled 
in Schouten v. Alpine, 215 N. Y. 225, 109 N. E. 244. 

" Krause v. Sander, 122 N. Y. Supp. 54. 

" 165 N. Y. Supp. 173. 

" Engel v. Walsh, 258 111. 98, 101 N. E. 222. See also Ryan v. Cu- 
dahy, 157 111. 108, 41 N. E. 760, 49 L- R. A. 353. 
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jurisdiction." With such a broad basis of jurisdiction, it would 
seem that nearly every dispute regarding trade union affairs 
among the members of the union would be justiciable in the 
courts. Should this policy be accepted, the student of contempo- 
rary economic and industrial problems cannot but foresee an in- 
terminable mass of new litigation confronting American judicial 
tribunals with the rapid growth of the trade union movement. 

In order to discourage the appeal of such disputes to courts of 
equity, most of the cases have adhered to the rule that the ag- 
grieved party must exhaust the remedies provided by the consti- 
tution or by-laws of his union or association before he can appeal 
to the courts. 18 Other cases have held that where the union has 
acted illegally in expelling a member in violation of its constitu- 
tion or by-laws, appeal may be taken immediately and directly to 
the courts instead of first exhausting the remedies in the union. 19 
Where the conditions for appeal within the union are so burden- 
some as to be almost prohibitive, the courts will take cognizance 
of the case at once. 20 



The Harrison Narcotic Act. — The ever-increasing number 
of persons in the United States addicted to the use of habit-form- 
ing drugs and the demoralizing and destructive consequences that 
result therefrom led Congress in 1909 1 to enact measures in re- 
straint of the traffic in opium, its derivatives and preparations. 
The Harrison Narcotic Act 2 buttressed the act of 1909, further 

1 Act Dec. 17, 1914, c. 1, 38 Stat. 786, Comp. Stat. '16, § 6287h. 
circumscribing the traffic in these drugs. It is not, however, 
within the province of this note to trace the history of the attempt 
of Congress to cope with the drug traffic or to comment upon the 
effect these measures have had in arresting the course of the evil. 

The passage of the Harrison Act gave rise to grave questions 
as to the constitutionality of the statute. In form the act is a rev- 
enue measure, in its operation it affects the moral and social wel- 
fare of the citizens of the States. "The power to tax" as Chief 
Justice Marshall expressed it, 3 "involves the power to destroy." 
and the exercise of its power to tax gives Congress a formidable 

15 Raych v. Hadida, 130 N. Y. Supp. 346; Brown v. Harris County, 
etc., Society (Tex.), 194 S. W. 1179. 

19 Swaine v. Miller, supra; Fales v. Musicians', etc., Union (R. I.), 99 
Atl. 823. 

w Weiss v. Musical, etc., Union, supra. 

1 Approved Feb. 9. 1909, 35 Stat. 614, c. 100, § 1, Comp. Stat. '16 § 
8800. "That after the first day of April, 1909, it shall be unlawful to 
import into the United States opium in any form or any preparation or 
derivative thereof: Provided, that opium and preparations and deriv- 
atives thereof, other than smoking opium or opium prepared for smok- 
ing, may be imported for medicinal purposes only, under regulations 
which the Secretary of the Treasury is hereby authorized to prescribe, 
and when so imported shall be subject to the duties which are now 
or may hereafter be imposed by law." 

• McCulloch v. Maryland, 4 Wheat. 316. 



